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t
000) which was the value of the prop-
erty in controversy, as found upon
appraisement, the case procecded upun

RIGHTS OF THE PEOPLE. |

Supreme Court lzlu!uu In What Is judgn

Popularly Known as the Bichard
Conliscation Case. |
The United States, plainuff and ap-
wllant wvi. Certain Property.  Wal- |

lwm Bichard & Co., respundent.

Lins provecding was instituted July

of merchandise

certain

1571, near the reservation of the Pima

witi the ssud Indians. §
On the 215t of October last, Wil-

witted to defend the said property

sguinst the decree of condemnstion | therenpon.
tius prayed for; and baving filed | the present case, to determine whether

their boud, with sufficient sureties, i
he sam of seven thousend dollars ($7,-

tiat. : .
The property in contest, including o
barrel of whisky, was alleged in the

information, to have been seized on

the Indinn reservation nbove deseribed.

e I—I_A.NDY,_ M. D., |This allegation, however, has since
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been found to liave been erromeous,

and been abandoned, as appewrs by
the stipulations filed of recerd in the

present case, which admit the econ-
clusions of fact on which the judg-
ment of the Court below was prayed ;
for it is therein stated and sgreed, by
the attorney for the United States, as
well us by the attorney for the claim-
ants, *that the place of business of
William Bichard & Co., wherein the
goods agsinst which this action was
brought were seized, was and is off
the limits of the deseribed Indian
reservation, very close to the southern
boundary of the said reserve—in fact,
within o few teet of ssid line; and
that the lands outside of the suid Pima
and Maricopn reservation are open to
survey and pre-eraption, including the
lnes of seizure.”’

The deposition of the sad Captain
Grossman, referred to in the stipula-
tions filed, was agreed in open Court,
on the hearing below, to be dispensed
with as contmning nothing but what
was and is of judicial notoriety, * ex-
cept that the articles™ alleged in the
intormation and in the swd deposi-
tion “ mentioned *as on storage,’ shall
be for the purpoeses of this trial con-
sidered as antransite only."”

It may be sdded as of public noto-
riety here, that the lands thus deserib-
ed m the record as “outside of the
Pima aud Maricops Beservation ™ and
« including the place of seizure," have
been partinlly surveyal, and are now
occupled, coltivated and Improved,
under the authority of the United
States by American and Mexican resi-
dents, either eitizens or secking and
awaiting citizenship under our laws,
that the lands recontly proposed to be
annexed to the snid reservation, alone
contain, as appears from aathoritative
reporks made by Congress, twenty-tive
of these American and Mexican resi-
dents, and that the whole valley of
the Gila River, including the place of
seizare, round it and outside of the
reservation, is botter settled with per-
munent residents, excluding indians,
than any other rural portion of Ari-
zong, The store of the claimants
where the merchandise in controversy
was seized, is near the principal high-
way from Tucson to Fort Yuma ; and
it 1s also matter of public notoricty
here, that the claimants carry onan
active trade, not only with the resi-
dents on the Gila river, but also with
travelers by the same road.

On the part of the United States,
it was alleged upon the hearing of
this case, in the Court below—First :
That all the Territory of the United
States west of the Mississippi River,
with little if any exception, is Indion
counlry—3second: That no one can
Luwfully trade therein with an Indian
or Iudians, without a license from
some Indisn Superintendent or agent
—und, Third: That the claimants,
Willism Bichard & Co., having traded
with the Pima and Maricopa Indians
without such licenss, their merchan-

dise scized as above stated and des-
eribed, is forfatable and ought to be
condemned,

The District Court, after argument

upon the record of the case, refused

[No. 18.

the decreo of condemnution prayed
for. An appeal was taken from its
went to this Court, on bebalf of

the United States.  And the errors al-

{leged of the judgment of the Court

below on the argument of the appeal,
though not formully presented in this
Court, were the denial as matters
of law of the three propositions above
cited, and the omission of that Court

20, 1871, by petition and iutormation, to certify that there was proballe causs
in the District Court of the First Ju-
dicnl District of Arizona, for thy con- | troversy.
duemuanon
tuercin deseribed, alleged to huve been | every stage of this case, that Congress
forfutable aud scized us such June 20, | bas power *o dispose of und muke sll

for the seizure of the property in con-

It hss Dbeen comeeded by all, in

| nesditul roles and regulations respeet-

and Maricopa Indians, by Capt. Fred- ing the territory or other property,
erick E. Grossman, Special Indian and to regnlate commerce with the
Agent, on o charge of illegsl traffic | Indian tribes, of the United States.

| Congress has to o considerable extent
| exercisid both these powers, It isnot

lism Bichurd & Co. were, on thewr pe- | necsssary to inguire whether Congress
tition and claim ns sole owners, ud- | has exhaunsted the whole of these two

classes of powers in its legislation
It is quite sufficient for

or not it has passed any law, which
authorizes us to condemn the property
11 eontroversy.

No other class of ordinary federal
legislation is so full of pains, penal-
ties and forfeitures as that which
regulates trade and intercourse with
the Indians—a posteriori, therefore,
this Court cannot be too eautious in
declaring where and to whom it ap-

lies,

r Throughout this whole case, the
United States has relied on the Con-
gressional act of Jume 30, 1834 (4
Stats. at Large, T20), especially its
first section, as entitling it to o decree
for the forfeiture of the property in
coutroversy. That secticn is as fol-
lows: *“That all that part of the
United States west of the Mississippi,
and not within the States of Missouri
and Louisiann or the Territory of
Arkansns ; and also other parts of the
United States east of the Mississippi
River and not within any Btate, to
which the Indian title has not
been extinguished, for the purposes of
this act (shull) be tuken and deemed
to be Indian country.” This provision
must be regarded as a deseription,
by the highest legislative suthority,
of what un Indian country is. lIts
special purpose is deelared, as in and
by no other, to be *“for the purpose
of this act™ iteelf, so it says—how-
ever, whenever and wherever it ap-
plies and extends. This declaration
shows the place of operation, of every
pain, of every penaity, of every for-
fuiture, of every license and of every
prohibation, which the law suthorizes
concerning trade and intereourse with
Indians. And in this statute, us well
as in those since enacted, the limita-
tion fndian country, as here declared,
is the place and no other, to which all
their consequences, whether lenient
or severe, are applied,

A brief analysis of this provision,
will show us what it comprehends. Its
purpose was obviously to declare what
an Iudian country should thereafter
be. The limitation employed is “fo
which the Indian title has not len extin-
guished.” 'This was and is the badge
of law to show an Indian country to
nll mankind, The territory then and
since which could abide this test, was
the Indian country and no other.

Section 2 of the same Act proceeds
to apply this test. Itis as follows:
No person shall be permitted to trade
withont license with any of the In-
dians, where '—*in the Indian coun-
try.” BSection 3 allows an Indian Su-
perintendent or t to refuse license
to a person of character, because
it would not be proper for him to re-
reside, where 7—* in the Indisn coun-
try.” BSection 4 forfeits the goods of
the man who without license, resides
a5 a trader, or introduces goods, or
trades, where r—**in the Indian coun-
try. Suchis the limitation
out this whole Act. All its penal con-
sequences are referred to the Indian
country.

The same limitation is ed in
later Acts. The Act of June 14, 18358
{11 Stats. at L., 363), authorizes the
Marshal to emply s posse comitatus,
not exeeeding three persons, in any of
the States, respectively, to assist in exe-
cuting process by arresting and bring-
ing in prisoners from the Indian coun-
try. The Act of March 15, 1864, Scc-
tion 1 (13 Stats. at L., 29), makes it
penal for any person to sell, exchange,
give, barter or dispose of any spint-
uous liguors or wine to any i
under the charge of any Indian Su-
perintendent or Agent, or to introduce
the same into the Indian country.

Thus by an analysis of our laws

regulsting trade and intercourse with

the Indians, the conclusion is reached

that an Indian country ns declared by

the first section of the Act of 1834, is

one ** to which the Indian title has not

been extinguished ;" that there it is

that a license is required to enable the
citizen to trade with the Indians, and
that in the Indian country as thus de-
scribed, apply the pains, penslties,

rohibitions and forfeitures declared
y our Acts regulating trade and in-
tercourse with the Indians.

The venerable maxim of legal con-
struction-—erprewio wnius est exclusio al-
terivs—which thus ordains that when in
a statute one or a fow of u class of par-
ticulars are enumerated, it must be
taken that all the rest of this class not
cnumernted, ave intended to be exelud-
ed from its operation, impels to the
conclusion that in no other but the In-
dian country, ns described by the Act of
1834, is a license required to enable
the citizens to trade with the Indians,
and that in 1o other do the pains, pen-
alties, prohibitions and forfeitures de-
nounced by the laws regulating trade
and intercourse with the Indisns, ap-
ply at all.  On this conclusion alone,
the condemnation prayed forin this
ense might be denied.  The magnitude
of the question involved, however, it
is submitted, requires a more exhaus-
tive examinntion of the law; and by
different mode of investigntion, of an-
other class of legal provisions, the
judicial mind is carried to the same
conclusion.

The Act of 1834, already examined,
was the consummation of more than
forty years of tentative Indian legis-
tion; the Act of 1502, of thirteen
years of similar legislation under the
Constitution, The Act of March 30,
1802 (2 Stats. at L., 141), provides:
“Bection 19.—Nothing in  that Act
shall be construed. to prevent any
trade or intercourse with Indians liv-
ing on lands surrounded by settle-
ments of the citizens of the United
States, and being within the ordi-
nary juriﬁlif:tiuu of the individual
States.,” The same provision is found
in the Act of July22, 1700 (1 Stats.
at L., 137); inthe Act of March 1,
1793 (Sec. 13, 1 Stats. at L., 339), and
in the Act of May 19, 1796 (Sec. 19, 1
Stats. at L., 459), which was the last
Act on the subject preceding that of
1802, from which the citation under
immedinte consideration is taken. In
referencs to this provision, the Aet of
1834, thus provides in its repealing
clanse: See. 20.—%That such repeal
shall not impair or affect the inter-
course Act of 1502, so fur as the same
relutes to or concerns Indian tribes
cast of the Mississippi river." Why,
it may e asked, was this reservation
in the Act of 18534, made in favor of
States and citizens east of the Missis-
sippi river? It was becanse they
comprised great mumbers of citizens
on lands of their own or of the United
States, settled round Indians, which
the Federal Government did not mean
should be embarrassed by the mon
olies of licenses in their trade with the
Indians or with others. The Act of
1834, regulating trade and intercourse
with the Indians, can also be traced
partly a5 & consequence to the then
recent cuses of the American Fur Co.
vs. The United Btates (2 Pet., 338);
Cherokee Nation vs. The State of
Georgia (3 Pet., T), and Worcester vs.
The State of Georgia (6 Pet., 547)—
the last of which was decided in the
Supreme Court of the United States,
only two years before the passagoe
the Act of 1834,

At the date of theact of 1834, there
were but two orgsnized Territories,
Michigan and Florida, east of the
Mississipi River. In these, however,
as well as on the vast domain west of
that river, wure in i com-
munities of citizens on lands of their
own or of the United States, round
Indian settlements; and it was to

trade and intercourse with the Indians
are the cﬁsm:::‘f

this policy,
these laws, must be vicious which ex-
cludes either branch of this pelicy
from its consideration.

of both branches of
any construction of

The act of 1834, Sec. 20, we have

seen, limited to the States east of the
Mississippi river, the Act of 1802, See.
19, whic
course with Indians living on lands
surrounded by settlements of the citi-
zens of the United States."
of 1802, though thus limited, has
never been re

allowed free *‘trade or inter-

The act

pealed. After the
of the Act of 1834, tho next

glmntorml establishment was that of
‘Wisconsin, organized April 20, 1836 ;
and the last has been that of Wyom-
ing, organized July 26, 1868. In the
orgame Acts of each of the fifteen

Territories established since the Act of
1834, will be found a ision sub-
stantially if not literally as follows:
“That the constitution and laws of
the United States, which are not local-
ly inspplicable, shall have the same
force and effect within the said Ter-
ritory, as elsewhere in the United
States.” This is the provision on the
subject of the organic Act of New
Mexico, which with its legislation at
the date of our organic Act, was by
its second section, made spplicable to
the Territory of Arizona.

Now the only test provided here, in
regard to the Constitution and laws
of the United BStates, is their appli-
cability to the Territory of Arizona.
The Constitution and laws of the
United States, and all parts of them
which are applicable to Arizons, have
the same force and effect here 85 else-
where. Was the 19th Section of the
Act of 1802, allowing free trade to
citizens of the United States, settled
round Indians, limited to the ecast of
the Mississippi by the 20th section of
the Act of 1834, applicable to Ari-
zona? If so then it must govern the
prescnt case.  Still further, the Act
of February 27, 1851, (See. 7, 9 Stats.
at L., 519), i3 as follows: “All the
laws in force, regulating trade and
intercourse with the Indian tribes, or
guch provisions of the same as may
be applicable, shall be and the same
are hereby extended over the Indian
tribes in the Territories of New Mexi-
co and Utsh.,” By the act of August
4, 1854 (Sec. 1, 10 Stats. at L., 575),
the territory now comprised in Arizona
was amnexed to New Mexico. The
law regulsating trude and interconrse
with the Indisns was therefore the
law of Arizonas, so far as applicabls,
for more than eight years prior to its
organic Act of February 24, 1863, (12
Stats. at L., 664), and would have o
remained after its orgenization as a
Territory without & special provision
on the subject.

The question then recurs, is See. 19
of the Indian intercourse Act of 1802,
allowing free trade with Indians, to
citizen settlers round them, in force in
this Territory ¥ Mere inspection, it is
submitted, shows it to be soapplicable,
by all the exereéncies which made it
universal in 1802, and applied it east
of the Mississippi river, afier 1834,
In this Territory, there are settlements
of citizens on lands of their own or
so to become, unaffected by any Indian
title, and round Indians. The store
of Willians Bichard & Co., where tho
controverted property was seized, is
one of them. It cannot be for the
benetit of either the Indians or the
citizens, under such circumstances, to
compel the one class to buy of some

of | monopolist, relieved of all competition

by his license, or to compel the others
to purchase licenses before they can
sell to an Indisn or Indians who
choose to purchase where they can do
50 the cheapest or the best.

The conclusion therefore is that
William Bichard and Co. required no
license to enable them to trade with
the Indians outside of any Indian res-
ervation, on land unaffected by Indian

prevent these and similar ones, cortain
to arise from being eramped and em-
barrassed in their trade and intercourse,
that the Indinn country was sosavera-
ly defined and described as slready
shown by the Act of 1834, which cir-
cumseribes 1t to tefritory in * which
the Indian title hos not been extin-

guished.”

The protection and improvement of
the Indians has beem a cherished
policy of the United States. Not less
80 has hbeen the settlement of the
public domain by citizens, its organ-
wation and development ss Terri-

already there, The

title, and that the property con-
troverted in this case, sm.:.er[ as it was
on neither, is not forfeitable by reason
of their omission o to do.

To prevent miscouception, it may

not be improper to state somo limita-
tions of a few of the foregoing terms

and conelusions.

An Indian title is one of mere oe-

cupancy, possession or use, subject to
the right of precmption in the United
States.

An Indian country is a portion of

Territory subject to an Indian title,
inhabited by Indians. A mere solitude,
torics, and their admission into the|or a country without lndigns,coull—'
Union as States cocqual with those | hardly be considered an Indian coun-
wa regulating [CONTINUED ON POUNTH FAGE.]




